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Background  

• The Insurance Act 2015 (the “Act”) will take effect from 12 August 2016 
 

• The reforms were driven by market sentiment that the law was out of date 
 

• The current law was developed at a time when there was a greater need to 
protect the insurer, e.g., non-disclosure and the overarching duty of good 
faith 
 

• Protection of consumers 
 

• Contracting out  
 

 

 

 



Duty of fair presentation  

Primary duty  

• Disclosure of every material 
circumstance the insurer 
knows or ought to know or  
disclosure of sufficient 
information to put a prudent 
insurer on notice that it 
needs to make further 
enquiries.  

 
 
 

 

 

Remedies  

• Deliberate or reckless 
breaches will generally entitle 
the insurer to avoid the 
policy. 

• The remedy for an innocent 
or negligent breach will 
depend on how the insurer 
would have acted but for the 
breach. 
 

 



Breach of warranty  

• Under the current regime, breach 
of any warranty discharges the 
insurer of liability from the date of 
the breach. 

• Under the new Act, breach of a 
warranty will suspend cover until 
the breach is remedied. 

• Examples: 

• Yacht for “pleasure use” only 
 

  



Terms not relevant to the loss  
 

• An insurer may not rely on breach of a term 
to discharge itself of  liability if breach of the 
term in question could not have increased 
the risk of the loss which occurred 

• Exception: Terms which affect the risk as a 
whole  

• Example:  

• A lock warranty would tend to reduce the 
risk of loss caused by intruders. Breach 
of the lock warranty will not affect the 
insurer’s liability for accidental fire 
damage. 



“Basis of contract” clauses  

• Clauses which convert all pre-contractual 
statements made by an insured into 
warranties will be denied effect 
(including any declaration that such 
statements form the “basis of the 
contract”). 
 

• Parties cannot contract out of this 
section. 
 

• Parties can agree to include warranties 
about specific issues provided that they 
are explicitly set out in the policy.  



Late payment of claims 

• Enterprise Bill 2015 proposals  
• A new duty will be placed on insurers to 

pay any sums due in respect of a claim 
within a “reasonable time”   

• Remedy in damages  
• What constitutes a “reasonable time” will 

depend on all the circumstances, e.g., 
type of insurance, size and complexity of 
the claim 

• Duty may only be contracted out of where 
the insurer’s breach of the duty is not 
deliberate or reckless 
 



Contracting out 

• Commercial parties may 
contract out of the new Act   

• “Transparency” requirements:  

• Term must be clear and 
ambiguous as to effect;  

• Insurer must take sufficient 
steps to draw the 
disadvantageous term to 
the insured’s attention.  

 

 

 

 

 

 
International Group 
recommendations:  

• Duty of fair presentation ✓ 
• Remedies for fraud ✓ 

• Removal of “basis of contract” 
clauses ✓ 

• Remedies for breach of the 
duty of fair presentation x 

• Temporary effect of breach of 
warranty x 

• Irrelevant terms x  

• Group fraud x 

 



QUESTIONS 
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